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INTRODUCTION 
The Grand Jury charges: 
From in and around December, 
cluding the date of the 
Southern District 
(aiso known as S. Michael Gardner and as S.HM. Gardner, 
and hereinafter called "GARDNER") and SUSAN M. BRAUNIG (also 
known as Mrs. Susan M. Gardner and as S.M. Gardner, and 
hereinafter called "BRAUNIG"), defendants, together witt 
SY YOAKUM GUTHRIE III (hereinafter called "GUTHRIE"), 
defendant in Counts 7 through 12 and 14 of this Indictrent, 
also together with others known and unknown to the Grand 
Jury (hereinafter called "confederates"), unlawfully, wilfully 


and knowingly did devise and intend to devise schemes and 


artifices to defraud and to obtain money and property from 


victims such as Arthur White and White Holdings Ltd. (Counts 
1 and 4), L.. Ross Allen and Porklean Farms Ltd. (Counts 2, 


3 and 4), Barclay's Bank of New York (Counts 5 ard 6), Fun 


“advance fee emes and related schemes also 
false and fictitious names and title: and false 


spurious checks, instruments, and obligations. 


(A) It was part and pattern of the advance 


schemes and artifices to defraud that: 

GUTHKIE and other confederates would 
bring victims, in the form of persons and 
businesses in need of rapid and substential 
financial assistance, to GARDNER, who 
be introduced as an international financial 
consultant having ready access to large- 
scale financing from major foreign and 
domestic sources. ., purporting 
to act as the "agent" of undisclosed 
principals or in the name of companies 
such as Ekalb Investments Inc. and Penquin 
Products Company (which were actually mere 
shells), would promise to obtain rapidly 
for the victims major loans, letters 
of credit, permanent refinancing, or other 
forms of financ:al assistance from, through, 
or by means of major insurance companies, 
Swiss banks, Canadian, German and Panamanian 
corporations, European exchanges, and such 
entities. In return for such financial 
assistance, which the defendants aud their 


confederates repeatedly assured the victims 


in advance. These advance 
to $25,000 

required to be paid to GARDNER 
of certified checks or other readily negotiable 
instruments. a a 

GARDNER, BRAUNIG, GUTHRIE and their con- 
federates had no honest expectation that th 
promised financial assistance would or could 


be obtained and had neithe 


the intention to obtain it. 


vance fees were immediately cashed or deposited 
into various personal bank accounts, including 
accounts opened by BRAUNIG falsely posing as 
GARDNER's wife, and the proceeds were then 
immediately spent on primarily person 

including payments secretly funneled by 
GARDNER to the benefit of GUTHRIE and other 
confederates as their shares of the proceeds 

of the fraudulent schemes. 

Thereafter, GARDNER, BRAUNIG, GUTHRIE, 
and their confederates, having spent the 
advance fees, put off the demands of the 
victims by avoiding meeting or talking with 
them whenever possible, by claiming that 
there had been unavoidable or unforeseeable 

‘:, delays or that further monies were needed 


to meet unforeseen expenses, and by employing 


end, 
SSistanc 

and never Irn ny of ie advance 

fees, but aim ins that che deals 

had broken down because of some non- 

compliance misrepresentation or failing 
PT ce 
on the part of the victims or of third 
ecluded any repayment 
of the advance fees. 
As GARDNER, BRAUNIG, GUTHRIE and 

their confederates well knew, their afore- 

said pretenses, representations, and 

promises were false and fraudulent confidence 
schemes intentionally designed to defraud 

the victims of their advance fees and to 

conceal the fraud. 

(B) It was part and pattern of the related 
echezes and artifices to defraud involving false, forged 
and svurious checks, instruments and obligations that: 

GARDNER and BRAUNIG, with the aid 

of their confederates, would open accounts 

in both individual and corporate names 

(such as the fictitious name S.M. Cardner 

and the fraudulent enterprise Ekalb Invest- 

ments, Inc.) at the Metropolitan Trust 


Company in Canada and the Barclay's Bank 


’ of New York, and would acquire blank checks, 


instruments, and obligations (collectively 


referred to as "instrwnents") of said 


institutions and gain access to their 
services and facilities, which they would 


use for the commission of frauds upon 


said <ustitutions. 


Among other frauds, GARDNER 
falsely and fraudulently complete the 
front sides of instruments of the Metropolitan 
Trust Company, using false, fictitious, 
forged and spurious account numbers, 
account names, and signatures, anc making 
said instrv.omts payable to the defendant 
BRAUNIG, who would then endorse these 
instcuments on their backs and deposit 
them into an account in her own name at 
Barclay's Bank of New York. Thereafter, 
BRAUNIG, taking advantage of the extended 
delay foreseeable in the use 
international mails by Barclay's Bank and 
its agents in the clearing end collection 
of these instruments, would fraudulently urge 
Barclay's Bank to credit her account with 
the face emouuts of said instruments and 
would withdraw these amounts from her 
account prior to t time that Barclay's 
Bank learned that these instruments were 
false and spurious. 
(C) it was part and pattern of the x2lated 
schemes and artifices to defraud involving frlse and 


fictitious: names and titles that: 


MICHAEL S. GARDNER having assumed 
the name of "S. Michael Gardner," SUSAN 
M. BRAUNIG would falsely and Shaddulentty 
assume the name of "Susan M. Gardner", and 
both would fraudulencly assume the neme of 
“5 .M. Gardner." Further, GARDNER would 
falsely pose as an international financial 
consultant having ready access to large-~ 
scale financing, and BRAUNIG would falsely 
and fraudulently pose “- GARDNER's wife, 
secretary, administrative assistant, business 
partner, and the like, as the occasion 
demanded, and would assume falsely and 
fr::;dulently such titles as "Mrs.", 
"Office Manager," "Administrative Assistant 
to President," and the like. By the use 
and with the aid of these assumed names 
and titles and the illusion of substance 


and respectability thereby created, 


GARDNER and BRAUNIG not only conducted, 


promoted, and carried on the advance fees 
schemes and false instrument schemes 
hereinabove’ described but also fraudulently 
arranged for the extension of credit from 
setail stores, banks, and other commercial 
enterprises, for the purpose of defrauding 
them and of conducting other unlawful 


business. 


M-546 A 13 Indictment 


COUNTS ONE THROUGH FOUR 
The Grand Jury further charges: 
On or about the dates set forth below, in the 
Southern District of New York and elsewhere, defendants 
GARDNER and BRAUNIG, together with other confederates, un- 
lawfully, wilfully, knowingly, and for the purpose of ex- 


ecuting and attempting to execute the schemes and artifices 


set forth in the INTRODUCTION to this Indictment, in parti- 
cular, the advance fee schemes relating to Arthur White, 
White Holdings Ltd., L. Ross Allen and Porklean Farms Ltd., 
did (a) cause certain matter to be placed in post offices 
and authorized depositories for mail matter, to be sent and 
delivered by the Postal Service and to be delivered accord- 
ing to the directions thereon, in violation of Title 18, 


United States code, Sections 1341 and 2; (b) cause to be 


rere re ee ae ee 


transmitted by means of wire and radio communication in 


foreign commerce certain writings, signs, signals, pictures 
‘ and sounds, in violation of Title 18, United States Code, 


Sections 1343 and 2; and (c) transport and cause to be 


New York, U.S.A. and 
there cashed 


transported in foreign commerce securities and money of the H 
value of $5,000 or more, knowing the same to have been taken 
by fraud, in violation of Title 18, United States Code, 
Sections 2314 and 2; all as more particularly set fort 
below: 
TITLE 18, UNITED 
APPROXIMATE MATTER IN M.IL STATES CODE, 
COUNT DATE OR IN COMMERCE SECTIONS 
1 February 18- $25,000 cert ‘ied 2314 and 2 
19, 1974 check from Arthur 
ig White transported 
“by GARDNER from 
Niagara Falls, Ontaric, 
Canada to New York, 
I 
| 
! 
i 
' 
{ 
| 


March 7, 1974 Letter from Penaquin 1341 and 
Products Cu.panyv, 
475 Fif Avenue, 
New York, N.Y. to 
Ross Allen, 8 Church 
Street, St. Catharines, 
Ontario, Canada, typed 
by BRAUNIG and signed 
‘by GARDNER 


April 1, 1974 Telephone call from 1343 and 
GARDNER in New York, 
N.Y. to Ross Allen 
in St. Catharines, 
Ontario, Canada. asking 
Allen to send GARDNER 
$5,000 immediately, 
which Allen did 


March-April- Numerous telephone and 
May, 1974 conversations between 
Ross Allen in Canada 
and BRAUNIG and GARDNER 
in New York, N.Y. 
COUNTS FIVE AND SIX 
The Grand Jury further charges: 


In and around December, 1974, in the Southern 


District of New York and elsewhere, defendants GARDNER and 


BRAUNIG, together with other coufederates, unlawfully, wil- 
fully, knowingly, and for the purpose of executing and attempt- 
ing to execute the schemes and artifices set forth in the 
INTRODUCTION to this Indictment, in particular, the defraud- 
ing of Barclay's Bank of New York by means of false, forged 
and spurious checks, instruments and obligations, did cause 
ce.tain matter t= be placed in post offices and authorized 
depositories for mail matter, to be sent and delivere.. by 
the Post2l Service and to be delivered according to the di- 
rections thereon, in violation of Title 18, United States 
Code, Sections 1341 and 2, to wit, they did cause Barclay's 
Bank of New York and its agents to send through the mail for. 
clearance and collection the two fraudulent instruments of 
the conor set forth on the following page of this Indictment, 
which mailings are respectively Count Five and Count Six of 
this Indictment. 


(Title 18, United States Code, Sections 1341 and 2.) 
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COUNTS SEVEN AND EIGHT 

The Grand Jury further charges: 

On or about the dates set forth below, in th 
Southern District of New York and elsewhere, defendants 
GARDNER, BRAUNIG and GUTHRIE, together with other confed- 
erates, unlawfully, wilfully, knowingly and for the purpose 
of executing and attempting to execute the schemes and 
artifices set forth in the INTRODUCTION to this Indictment, 
in particular the advance fee scheme relating to Fun Tyme 
Packages Inc., cid (a) cause certain matter to be placed in 
post offices and euthorized depositories for mail matter, 
to be sent and delivered by the Postal Service and to be 
delivered according to the directions thereon, in violation 
of Title 18, United States Code, Sections 1341 and 2; and 
(b) cause to be transmitted by means of wire and radio con- 
munication in interstate and foreign commerce certain 
writings, signs, signals, pictures and sounds, in \ ‘lation 


of Title 18, United Staces Codc, Sections 1343 and *; all 


as more particularly set forth below: 


TITLE 18, UNITED 
APPROXIMATE MATTER IN MAIL STA’ CODE, 
COUNT DATE pe OR COMMERCE SECTivNS 
7 January 29, Letter from GARDNER 1341 and 2 

1975 addressed to Mr. Mark 

B. Parker, Attorney at 

Law, P.O. Box 47, Minec’a, 

N.Y. 11501, bearing the 

postmark New York, N.Y. 

10017 (indicating a 

postal zonc in Manhattan) 

and stating that letters 

of credit had been issued 

to “un Tyme Packages, Inc. 


February 7, Cable from M. Vigevani, 1343 and 2 
» ante Banque Fiduciaire, 
' Geneva, Switzerland to 
Bank of New York, New 
York, N.Y. 


COUNTS NINE THROUGH TWELVE 
The Grand Jury further charges: 
On or about the dates set forth below, in tnv 

Southern District of New York and elsewhere, defendants 

ARDNER, BRAUNIG and GUTHRIE, together with other confed- 

erates, unlawfully, wilfully, knowingly and for the purpose 

of executing and attempting to execute the schemes and 

artifices set forth in the INTRODUCTION to this Indictment, 

in particular the advance fee scheme relating to Myrtle Rupe, 

did (a) cause to be transmitted by means of wire and radio 
communication in interstate and foreign commerce certain 
writings, signs, signals, pictures and sounds, in violation 

of Title 18, United States Code, Sections 1343 and 2; and 

(b) induce a person to travel in and to be transported in 
interstate commerce in the execution and concealment of 

schemes and artifices to defraud that person of money and 
property having a value of $5,000 or more, in violation of 
Title 18, United States Code, Sections 2314 and 2; all as 
more particularly set forth below: 

TITLE 18, UNITED 


APPROXIMATE MATTER OR PERSON STATES CODE, 
COUNT DATE COMMERCE SECTIONS 


9 February 14, Telephone conversation 1343 and 2 
1975 between GARDNER in New 
York, N.Y. and Myrtle 
Rupe, in Oklahoma City, 
Oklahoma, arranging for 
Rupe to meet GARDNER in 
New York 


February 17, Travel by Myrtle Rupe 

1975 from Oklahoma City, 
Oklahoma to New York, 
) i 


1975 Telephone conversation 


between GUTHRIE in New 
York, B.Y. id Myrtle 

Rupe in Oklahoma City, 
Oklahoma 


Telephone conversation 
NER 


between GARDNER in New 
York, N.Y. and Myrtle 

Rupe in Oklahoma City, 
Oklahoma 


The Grand Jury further charges: 

From in and around 1973 up to and including the 
date of the filing of this Indictment, in the Southern 
District of New York and elsewhere, defendants BRAUNIG and 
GARDNER unlawfully, wilfully, knowingly and for the purpose 
of conducting, promoting and carrying on by means of the 
Postal Service the schemes and artifices set forth in the 
INTRODUCTION and the preceding Counts of this Indictment and 
other unlawful business, including the defrauding of retail 
stores, banks, and other commercial enterprises, did use, 
assume, request to be addressed by, and.aid and abet each 
other in the fraudulent use of, certain fictitious, false, 
and assumed names and titles other than their own proper 


names and titles; in particular, MICHAEL S$. GARDNER having 


assumed the name of "S. Michael Gardner," SUSAN M. BRAUNIG 


assumed such names and titles as "Susan M. Gardner," "Mrs. 
Susan M. Gardner," "Mrs. S. Michael Gardner," and the like, 
and both then assumed the name of "S. M. Gardner," and under 
these names and titles did send matter through the mails and 
did take and receive mail matter addressed to these ficti- 
tious, false and assumed names and titles. 


(Title 18, United States Code, Sections 1342 and 2.) 
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UNITED STATES DESTRICT COURT 
SOUTHERN DISTRICY OF NEW YORK 


-V- 
MICHAEL GARDNER, et al. 


Defendants. : 


The Government has moved for an order requiring 
defendants Michael S. Gardner and Susan M. Braunig to appear 
and furnish certain '«ndwriting exemplars to agents of the 
Federal Bureau of Investigation. The defendants Oppose the 
motion. 


The Government's right to take handwriting exemplars 
is clear. However, in this case it has already done so. Both 
defendants furnished handwriting samples during the time of the 
grand jury tigen. od Braunig on two separate occasions. In 
addition, the Government has in its possession many other sam- 
ples of the defendants’ handwriting. This is not to say that 
the Government may not be entitled to receive further exemplars. 
However, because cf the potential for harrassment and abuse 
which could result from repeated requests of this type, it is 
this Court's view that the Government should be required to 
make some showing of the necessity for taking further exemplars 
beyond the statement that the FBI experts believe "they may be 
able to make further useful comparisons" if more sample: are 
available. In the absence of such a showing, the Government's 
request for further handwriting exemplars is denied. 


SO ORDERED. 


Dated: New York, New York 
March 1, 1976 


wiccrnasnccll tcp 


U.S.D.J. 


UNITED STATES DISTRICT COURT on 48 
SOUTHERN DISTRICT OF NEW YORK la Rll gs 
- b\' ? Z 


_ - - — - - - - _— — x " 
S D.OF NYA 
UNITED STATES OF AMERICA, 


v- : ORDER 


MICHAEL S. GARDNER (also known as : 76 Cr. 21 (LWP) 
S. Michael Gardner and as $.M 

Gardner), 

SUSAN M. BRAUNIC, (also known as 

Mcs. Susan M, Gardner and as 

S.M. Gardner), and 

SY YOAKUM GUTHRIE, III, 


Defendants. 


WHEREAS, the United States of America, by motion 


filed February 6, 1976, has applied to this Court for an 


order requiring the deferdant Gardner to furnish such hand- 
writing exemplars as required for further handwriting 
comparisons bv che handwritin laboratory of the Federal 
Bureau of Investigation: and 

WHEREAS, following the receipt of papers from the 
defendant Gardner in opposition to said motion, the filing 
of a memorandum order by this Court on March 1, 1976, and 
the filing of further papers in support of the motion bv 
the Government, a hearing upon this motion was held before 
this Court on March 10, 1976, at which counsel for both the 
Government and defendant Gardner were present and presented 
argument; and 

WHEREAS, after hearing said argument, this Court 
ordered that the defendant Gardner was to furnish said 


exemplars no later than March 15, 1976; and 


WHEREAS, this Court has been informed by the 
Government thac, as of the close of business on March 15, 1976, 


the defendant Gardner had failed to comply with said order; 


and ye ee owe ee | ee oe vind 1 
M4 im tiid byt be permctand 6 mn ctv. i? lst 
WHEREAS , ano good reason has been presented = thi ak 
we Y. 


Court why the defendant Gardner should not comply with said [rome 


order; 

NOW, THEREFORE, it is hereby ordered that the 
defendant Gardner furnish, forthwith, to Special Agent Thomas 
Myexs of the Federal Bureau of Investigation and in the 
presence of Gardner's counsel, such handwriting exemplars 
as required by the Government, upon pain of being held in 
contempt, and being liable for punishment, if we order is 

bere The bl Crt hens js te meeeet fame the Mo bn meer Low 
not complied ith, by-5+00-P.M, today; vo 1 ‘Tove. 
Cte. Pert oe ne de ot Leen PL OF hn, , Manoks 2 We 


Dated: New York, New York 


March /6 , 1976 


LAWRENCE W. PIERCE 
United States District Judge 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
“again. - 
MICHAEL GARINER, et a:., 


Defendants. 


ENDORSEMENT __ORDER 
The Government's request for an order, p:rsuant to 
Rule 16(b), Fed. R. Crim. P., requiring each of the defendants 


to permit certain discovery is hereby granted as requested, 


— The defendants are to comply no later than April 12, 1976. 
; eesiacenteinioeistegastiessiaicemineissistisascies 9 


The argument of certain of the defendants that 
such discovery by the Government vir lates the Fifth Amendment 
rights of the defendants is rejected. See United States v. 
Estramera, No, 75-1261 (2d Cir. February 2, ao76), Gf, 
Williams v. Florida, 399 U.S. 78 (1970). 

SO ORDERED, 


Dated: New York, New York 
f 9 


76 Cr. 21, UNITED STATES v. GARDNER, et al. 


ENDORSEMENT ORDER 


Relying on United States v. Maze, 414 U.S. 
395 (.974), the defendant Gardner has moved to dismiss 
couts 5 and 6 of the indictment which charge both 
Gardner and his co-defendant Braunig with mail fraud 
in violation of 18 U.S.C. §1341. The Court notes at 
the outset that this motion is addressed to the charges 
as set forth in the indictment and not, of course, to 
the sufficiency of any evidence to be adduced at trial. 


Counts 5 and 6 of the indictment charge the 
defendant Gardner with participation in a scheme to de- 
fraud the Barclay's Bank of New York (Barclay's) by 
depositing in various accounts there fre :dulent instru- 
ments drawn on the Metropolitan Trust Cu. «ny in Canada. 
It is alleged that the defendants relied .« the fact 
that Barclay's would use the mails in clearing and 


collecting these instruments, that is, in sending them 

to Canada for collection, ana that there would be a delay 
occasioned by this use of the rviis. The indictment 
charges that the defendants took advantage of this dulay 
to obtain funds from Barclay's based on the fraudulent 
instruments, before Barclay's learned of the true nature 
of the instruments. 


As set forth in the indictment, the scheme 
charged was not one in which the fraud was complete or 
had come to fruition before the alleged mailing of the 
checks by Baiclay's took place. See United States v. 
Maze, supra; Farr v. United States, 363 U.S. 370 (1960); 
Kann v. United States, 323 U.S. 88 (1944). Nor is the 
defendant's reliance on the delay that would be occasioned 
by Barclay's use of the mails alleged to have been solely 
for the purpose of avoiding or delaying detection so as 
to enable him to engage in further similar ventures. 

See United States v. Maze, supra. 


Rather, the indictment charges that the scheme 
specifically contemplated both the bank's use of the mails 
and the resulting delay as factors which would eid in the 


76 Cr. 21 (cont.) 


accomplis’ment of the objects of the scheme. Under 
circumstances, the indictment has clearly charged : 

the use of the mails was "one step toward the rec: 

oi the fruits of the ‘raud." Kann v. United State: 
Supra at 94, Post-Maze decisions have held precisely 
such a use of the mails to satisfy the jurisdictional 
requirements of §1341. See United States v. Ferguson, 
No. 75-1629 (6th Cir. February 10, 1976); United States 
v. Shephard, 511 F.2d 119 (Sth Cir. 1975). See also 
United States v. Marando, 504 F.2d 126 (2d Cir.), cert. 
denied, 419 U.S. 1000 (1974); United States v. Constant, 
501 F.2d 1284 (5th cir. 1974), cert. denied, 420 U.s. 
910 (1975); United States v. Miles, 498 F.2d 394 (8th 
Cir.), cert. denied, 419 u.s. 1021 (1974). 


It remains to ve seen, of course, whether 
the Govarnment's proof will establish the charges as 
set forth in counts 5 and 6 of tle indictment. The 
Court rules at this time only that those counts are 
sufficient to set out a violation of 18 U.S.C. §1341, 


The defendant Gardner's motion to dismiss 
counts ~ and 6 is hereby denied. 


SO ORDERED, 


Dated: New York, New York 
April 19, 1976 


LAWRENCE W. PIERCE 
U. &. D. J. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISIRICT OF NEW YORK 


We ew cow e meee ce wwecn ween oneness eneene$X 
UNITED STATES OF AMERICA 

-v- 
MICHAEL GARDNER, et al., 


Defendants. : 


MEMORANDUM AND ORDER 
Defendant i:ichael Gardner (Gardner) as move? 
the Court for an orde.., pursuant to Rule 15, Fed.R.Cr.P., 
permitting the taking of a deposition of Susan M. Braunig 
(Braunig), a co-defendant in this case. Braunig has been 
arrested and incarcerated in Montreal, Canada and, as far 


as the Court has been informed at this point, will not be 


available for the trial of this action, scheduled to 


commence on April 26, 1976. 

The Second Circuit has state! that "a motion made 
under Ruie 15 is addressed to ‘:he discretion of the trial 
court (citation omitted); that is, is to be granted only 
in ‘exceptional situatiors,' (citation omitted); and that 
the moving party has the burden of demonstrating the avail- 


ability of the proposed witnesses and their willingness to 


appear (citation omitted), the materiality of the testimony 
which it is expected they will give, (citation omitted) 
and that injustice will result if the motion is denied, 
(citation omitted). It is within the discretion of the 
trial court to aiiciaanaiis if it is made after ‘unexcused 
delay,’ (citation omitted), of on the ‘eve of trial,' 
(citation omitted)."” United States v. Whiting, 308 F.2d 
537, 541 (2d Cir. 1962). 
While the instant motion was unquestionably 
made on the "eve of trial," the Court does not find it 
to have been made after “unexcused delay." The Court and 
counsel were informed by the government by means of a 
letter dated April 12, 1976 that it was unlikely that 
Braunig would be produced for trial. Gardner's motion 
was made within a day or two of the date of that letter. 
Under the circumstances, the Court finds the motion timely. 
The affirmation of counsel in support of the 
motion, together with the statements by coviisel for Gardner 
and for Braunig *t a pre-trial conference in this matter 


held on April 19, 1976, also establish that the burden 


on the moving party resulting from requirements set forth 


supra has been met. Since Braunig ig incarcerated in 


Montreal her ph,sical availabil ~y is not in doubt. The 


- 2 - 


government has confirmed to the Court the willingn:ss of 


the Canadian authorities to permit her deposition. Both 


her counsel and counsel for Gardner have stated tht she 


had previously expressed a willingness and an intention 


of testifying on behalf of Gardner and herself at trial. 


Counsel for Braunig has expressed his view that Braunig 


would give deposition testimony should this be made pos- 
sible. Thus, a preliminary showing ef the witness’ 
willingness to testify has been made. 12 this regard, 


the Court clso requests Gardner's counsel to obtain from 


Braunig a written statement setting fort): her willingness 


to submit te examination and cross~examination concerning 


matters relevant to this case. 

Counsel for Gardner mee that Braunig 
was to have been the principal witness for Gardner’s 
defense. He states that she will °: asked to testify 
as to many of the transactio.s with respect to which she 
and Gardner have been cha: zed in the fastant indictment 
and that she wiil be used to introdues numerous documents 
into evidence. It is further asserted that she would 


testify as to the intent of the defendants in engaging 
in particular transactions which are the subject of the 
indictment herein. The materiality of such testimony is 


“36 


~ 


apparent to i: -< se Furthermore, since such testimony 
might well not be available te the defendant from any 
other source (other than perhaps by defendant taking the 
stand himself--which he may or may not choose to do), the 
Court finds that the defendant Gardner has shown that 
injustice will result ‘f Braunig is net available as a 
witness ct trial and Gardner is not afforded an opportunity 
to take her deposition. 

The fact thy Braunig is presently in @ fcr (4. 
jurisdiction is no bar to the granting of the relief sought 


in this motion. See, e.g., United States v. Largan, 330 


F.Supp. 296 (S.D.N.¥. 1971). The Court does find, however, 
that certain special procedures are called for in connec- 
tion with the proposed deposition. The grant of the relief 
sought is hereby made contirgent on compliance with the 
“ground ruler" set forth below: 

1. Except insofar as shall be specifically 
authorized by the Court, no delay in the trial of this 
action will be permitted for the purpose of taking the 
Braunig depositioa. 

2. The parties shall indicate by stipulation 
in writing their consent to the appointment by the Court 


of a magistrate as a Special Master to accompany the parties 


a 


te Montreal to swear the witness, and t reside over the 
taking of the deposition. The magis . + will be requested 
by the Court to take a liberat stance with respect to the 
taking of testimony, with finul rulings as to its admissi- 
bility into evidence at the trial to be made by the Court 
upon appropriate objections by counsel. 

3. The parties shall stipulate in writing, 
that in the event that Braunig is sworn as a witness by 
the magistrate at the taking of the deposition, such swear- 
ing shall be deemed sufficient by the perties for the 
purposes of Rule 003, FRE and the part.:.: shali waive any 
objection under Rule 603 to the aduissibiliry of any of 


Braunig’s deposition testimony. 


4. Such waivers, if any, a8 are necessary shall 
be secured from defendants Gardner and Sy Yoakum Guthrie 
(Guthrie) pursuart to Rule 15(b), Fed.R.Cr.P., before any 
travel is undertaken by attorneys with cespect to this 
matter and before any testimony is taken. 

5. The use at trial of the deposttion testimony 
taken shall be governed by Rule 15(e), Fed.R.Cr.P., and the 
Court's rulings with ruspect to its use shall be made at 


such times as test‘mony is offered by any party. 


6. Pursuant to the request of the government and 
upon the advice of the government that the appropriate 
Canadian authorities have .©c objection to such a procedure, 
the deposition shall be recorded on video-tape. However, 


unless otherwise ordered hy the Court, neither the taking 


of the deposition nor the trial of this action shall 
be delay d solely because of technical or other problems 
arising with respect to the use of video-tape. 

7. Pursuant to Rule 15(c), Fed.R.Cr.P., and 
the provisions of the Criminal Justice Act, the necessary 
and reasonable expenses of counsel for Gardnex Guthrie, 
and Braunig incurred in traveling to a ' attending tse 
Braimig depocition and the expenses of t. king the deposition 
itself shall be paid by the government. 

8. The deposition shall commence on Sunday, 
May 2, 1976, subject to the necessary arrangements with 
the Canadian authorities or as soon thereafter is is possible, 
and shall continue until completed. However, any extension 
of the deposition which shail occasion a continuance of 
the trial te a date baycnd Tues y, May 4, 1976, is apt 
to be looked upon with disfavor by the Court and must be 
specifically approved ‘y the Court before being undertaken. 


Im accordance with the conditions and specifica- 


tions set forth in this opinion, the defendant Gardner's 


motion to be permitted to tzke the deposition of Braunig 
is hereby granted. 
SO ORDERED. 


Dated; New York, New York 
April 21, 1976 


et 


LAWRENCE W. PIERCE 
UU. S. D. J. 


e - « 
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ENDORSEMENT ORDER fo 


76 Cr. 21, UNITED STATES v. GARDNER, et al. 


By the motion within the defendant Michael 
Gardner: (Gardner) has moved to dismiss the indictment 

in this case because of the Government's alleged failure 

to comply with this District's Pian for Prompt Disposi- 

tion of Criminal Cases, and because of alleged prosecutorial 
aisconduct. 


Speedy Trial. The defendant Gardner claims 
that the Government was not ready for trial in this case 
in compliance with the District's "six-months" rule. As 
in all such cases, the chronology of events is of the 
utmost importance. United States v. Flores, 501 F.2d 
1356, 1358 (2d Cir. 1974). 


Gardner was arrested on May 16, 1975 and an 
indictment:, 75 Cr. 475, was filed against him on that 
date. On July 25, 1975, a superseding indictment, 75 
Cr. 741, was filed naming two co-defendants along with 
Gardner. On August 11, 1975, the Government filed its 
notice of readiness, well within six months of the date 
i of Gardner's arrest. 


At a pre-trial conference on August 12, 1975, 
the Court set this case for trial on January 8, 1976. 
At a further conference on September 30, 1975, the trial 
was rescheduled to January 29, 1976 because of conflicts 
in the Court's schedule and a conflict on the part of 
mel counsel for Sy Yoakum Guthrie, one of Gardner's co-defendants. 


On January 9, 1976, the Government filed a further 
- superseding indictment, 76 Cr. 21. At no time had the 


La Government requested an adjournment of the trial for “he 
a purpose of filing the superseding indictment. Compare 
‘he United States v. Rodriguez, No. 493 (2d Cir. January 5, 


. 1976). Thereafter, by notice of motion dated January 15, 
1976 and filed January 21, 1976, the defendant Gardner 
moved t9 dismiss the indictment on the grounds pz viously 
stated,1/ 


1/ After ° motion was made, at a conference on January 22, 


1976 ° 2 Court adjourned the trial of this action to 
( Apr. 1976. This adjournment was the result of an 


applica.. \ by the Government for a one week adjournment 


76 Cr. 21 (cont.) 


Gardner asserts that Counts 5 and 6 of Indictment 
76 Cr. 21 contain new charges, that the Government has 
never filed a notice of readiness with respect to these 
charges, and that since the indictment with respect to 
these charges was filed more than six months after Gardner 
was arrested the Government was not ready for trial weynin 
the time required and these counts must be cismissed.£ 


The Government asserts that if Counts 5 and 6 
constitute new charges a new six month period began to 
run from the date of the superseding indictment. Whether 
this would be so where the Government has announced its 
readiness for trial, trial has not been reached, but 
through no delay caused by the Government, and new charges 
are brought more than six months acter the defendant was 
arrested, is a ques.’on which the Court need not reach in 
the context of thie motion. Examination of Counts 12 through 
17 of Indictment 75 Cr. 741 and Counts 5 and 6 of Indictment 
76 Cr. 21 reve ls that while the statutes claimed to be 
violated are -ifferent, Count 5 and 6 of the superseder 
charge the defendant with violation of federal law based 
on the same transactions involving the same checks which 
were set forth in Counts 12 through 17 of the previous 
indictment. The Court does not find that such a recasting 
of the alleged offenses in terms of a different statute 
-onstitutes the assertion of new charges as alleged by 
Gardner. 


1) (continued) 


due to the illne::s of a prosecution witness. The Court 
adjourned the trial to the first available date in the 

Court's calendar with the consent of all counsel. This 
final adjournment is not at issue on the instant motion. 


The motion speaks to the entire indictment. However, 
since all counts charging Gardner other than Counts 5 
and 6 are virtually identical in wording to counts in 
the ecrlier indictment and are not even claimed by 
Garnder to contain new charges, the Court interprets 

the motion as being addressed only to Counts 5 and 6. 

To whatever extent the motion is addre-sed to the other 
counts of the indictment, there is no basis whatever for 
the relief sought and the motion is denied. 


— a 


76 Cr. 21 (cont.) 


As for Gardner's claim that, in any event, 
the Government has never filed a notice of readiness with 
respect to Indictment 76 Cr. 21, the Court notes that 
should a new notice be required as to a superseding indict- 
ment, the Government has regularly expiessed its readiness 
for trial at conferences before the Court with regard to 
this matter. 


Prosecutorial misconduct. Gardner's motion to 
dismiss on the ground of prosecutorial misconduct is un- 
Supported by any sworn factual allegations based on personal 
knowledge or otherwise. The motion presents no fac cual 
or legal basis for granting the relief sought. 


The motion to dismiss, both on the ground of 
failure to comply with the "six-month" rule and the ground 
of prosecutorial misconduct is hereby denied. 


SO ORDERED, 


Dated: New York, New York 
April 26, 1976 


c 


LAWRENCE W. PIERCE 
uw S. Do 


A 35. 
Opinion 
Rupe-direct 1781 

MR. FISCHER: I would renew, vour Honor, 
my request for such a hearing. 

THE COURT: Mr. Fischer has submitted 
to the Court three sworn statements from persons in- 
carcerated with Mr. Gardner at the Metropolitan Correc- 
tional Center and also a letter from Mr. Gariner's 
wife, all addressed to the issue of Mr. Gardner's competen 
to stand trial. In addition, the Court has received 
a report from Dr. Caffrey, chief of ssychological 
services at the MCC, and that report concerns Mr. Gardner's 
condition. 

The issue before the Court is whether or 
not these submissions taken with other information 
available to the Court constitute such reasonable grounds 
to believe that Mr. Gardner may be incompetent, 
that is, unable to understand the proceedings against 
him and unable to assist in his own defense, that a 
psychological examination is warranted and a further 
hearing on the matter, or at least a hearing on the 
matter, 


In making this determination, the Court 


distinguishes, as it has before, between the question 


of whether Mr. Gardner is suffering from depression 
and whether he is competent to stand trial as defined 


in t'e« relevant statute. 
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I have examined all the materials. I find that 

they would support a finding that Mr. Gardner is suffering 
from a depression of some degree, and Perhaps a serious 


degree. I do not fini arything contained in these letters 


and reports which creates in th. Court's view a reasonable 
ground for believing that Mr. Gardner does not understand 
the nature of these proceddings or that he is unable to 
assist in his own defense. To this I would add that I 


have had a chance to observe Mr. Gardner throughuout the 


course of this trial, which is now into its third week. 
I have noted that he has conferred with counsel con- 
sistently and regularly, daily, hourly, and he has assisted 


in locating documents which were relevant at different 


sign of understanding fully what is going on here,both in 
general terms and as to specific matters as they arise. 
It is difficult for me to eivision a more apparent demon- 
stration of understanding of procsedings than what I have 
observed from the time that this trial began, including 
the impanelling of the jury. Accordingly, his application 
for a competency hearing is denied. 

We will file that, docket it. 

MR. FISCHER: May I note my exceptions? 


THE COURT: Mark it as a Court's exhibit. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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times to the testimony being given, and has shown every 
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The defendant Michael Gardner has moved for — 
an order vacating the judgment of conviction and for a 
directed verdict pursuant to Rule 29, Fed.R.Cr.P. 


To the extent that the defendant's motion is 
based on the admission at trial of certain ev! ence to 
which defense cc . objected at the time of ts admis- 
sion, the Court m-.29 to its trial rulings. ‘fo the 
extent that the material was not objected to at trial, 
the defendant may ha aived his right to object at 
this time. In any event, in the tatal context of the 
trial, the Court is not persuaded that the admission of 
any of the evidence identified by the defendant in con- 
nection with this motion warrants the relief requested. 


The other matters raised are also matters 
about which the Court ruled during the course of the 
trial and as to which the Court adheres to its previous 
rulings. One matter does, however, deserve some comment. 
This is the question of whether the Court's rulings on 
the defendant Gardner's Rule 17 motion caused the defen- 
dant to be unable to produce needed witnesses. 


It is this Court's view that the Court extended 
every opportunity to the defendant to obtain, at government 
expense, the witnesses listed in his Rule 17 mction, includ- 
ing witnesses who were not subject to the subpoena power of 
the Court. By an order dated April 30, 1976 and supplemented 
May 5, 1976. the Court directed that fourteen of the defen- 
dant's proposed foreign witnesses be produced at government 
expense subject only to the condition that the witnesses be 
willing to attend and testify. By another order dated May 5, 
1976, the Court directed that subpoenas be issued at g>vern- 
ment expense for fourteen of the defendant's proposed 
witnesses from within the United States. In accordance 
with earlier oral communications between the Court and 
defense counsel, the order provided that the waiver of Fifth 
Amendment rights which was to be requ‘red of these witnesses 
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could be furnished by wire communication. Further, by 
order dated May 7, 1976, the Court removed the requirement 
that any waiver be furnished and granted the defendant's 
motion with respect to these fourteen witnesses. 


At no time during the trial did the defendant 
ever identify a .articular witness as being available and 
willing to testify, but for some reqiirement imposed by 
the Court. Nor dic the defendant at any time during the 
trial ever request a continuence so that a witness, other- 
wise « ailable and willing to testify, could be brought 
before the Court. Under all of these circumstances, the 
Court cannot conclude that the defendant Gardner was denied 
the right to produce any witness by virtue of any order 
of the Court and the defendant's motion based on that ground 
is also denied. 


The defendant's motion is denied in all respects. 


SO ORDERED, 


New York, New York 
July o, 1976 


/ 2 /, {2 " es 
LAWRENCE W, PIERCE 
U. S. D. J. 


UNITED STATES DEPARTMENT OF JUSTICE 


METROPOLITAN CORRECTIONAL CENTER 


150 PARK ROW 
NEW YORK, N. Y. 10007 


May 6, 1976 


Honorable Lawrence W. Pierce 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, New York 10097 


Dear Judge Pierce: 


Attached is a copy of the psychological evaluation prepared by 
Dr. Caffrey of our staff on Michael Gardner. 


You'll note that Dr. Caffrey's report concludes that Mr. Gardner 
has some serious mental health problems which may require treatmert. 


After reading Dr. Caffrey's report, if you have any questions, 
please feel free to centact us. We are happy =o provide you with 
this informaticn and hope you will feel free to contact us if any 
further information is needed. 


Sincerely, 


t) —_ O 
ann SS) Kein. o> 


jgn-Larry F. Taylor 
Warden 


Attachment 


- UNITE. STATES DEPARTMENT OF JUSTICE 
. METROPOLITAN CORRECTIONAL CENTER 
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May 6, 1976 


Honorable Lawrence W. Pierce 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, New York 10007 


Dear Judge Pierce: 


I am writing in response to your request to Warden Larry Taylor 
of last week that I submit a report on Mr. Michael Gardner's current 
psychological condition. I understand that this report may have some 
bearing on your decision about the possible need for a competency 
examination of Mr. Gardner. 


I have met with Mr. Gardner seven (7) or eight (8) times during 
the past three (3) months. I began meeting with him because of a phone 
call from his wife to our institution. She was concerned about a change 
that she had observed in him. During our early meetings, Mr. Gardner 
too was concerned about himself, about the effect that the radical changes 
in his life may be having on him, and specifically ahout suicide dreams 
that were waking him in the middle of the night. In spite of these serious 
concerns, however, Mr. Gardner maintained an evident composure and self- 
assurance about himself and about his ability to deal with his difficulties. 
It was also clear during our early meetings (from January 30th to March 8th) 
that in spite of the suicidal dreams Mr. Gardner sustained a strong desire 
to live .ad to overcome the difficulties he was encountering. 


In our most recent meetii.gs, however, and specifically in our meeting 
today, Mr. Gardner's self-assurance, belief in himslef, and desire to continue 
living have noticeably deteriorated. A confusion and perplexity, both about 
his court case and about the value of his life, have come to dominate his 
thinking. Furthermore, a definite fear about what he may in fact do physicall 
to himself has come to the surface: he has moved into a condition that I 
refer to as ‘activeiy suicidal," a status I would attribute to just three (3) 
or four (4) of our residents at the present time. 


Mr. Gardner has valued himself as someone who is a source of support, 
guidance, and comfort to others. The court's current deliberations about 
his possible incompetence (represented in part by my interview this 
afternoon) therefore constitute. a further difficulty for him in that 
it spells a further loss of his stature as someone who supports others. I 
mention this consideration because it may allay a possible suspicion that 
Mr. Gardner's current condition is primarily motivated as part of a defense 
strategy. 


I find no indications of organic impairment, deteriorative-type loss 
of functioning, or schizophrenic-like thought disorder. In my judgment, 
Mr. Gardner is experiencing a serious depressive-type reaction to a 
relatively sudden loss of a sense of himself as a valuable person. As 
mentioned earlier, Mr. Gardner's picture of himself has been based largely 
on other people’ views of him as a giving person. The public nature of 
his indictments, investigations, and court appearances has therefore made 
the rapid dissolution of his sense of himself possible. 


RECOMMENDATIONS : 


l. It is essential that Mr. Gardner receive psychotherapeutic attention 
~ (my next appointment with him is May 10th, 1976). 


I also recommend that the court continue to treat the psychopathological 
aspects of Mr. Gardner's behavior with the utmost seriousness. 


. 
. * 


Respectfully submitted, 


ewes A, Hf fey, FD 


Thomas A. Caffrey, Ph.D. 
Chief, Psychology Services 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
~against- 
NOTICE OF MOTION 
MICHAEL S. GARDNER, 


Defendant. 


Defendant, MICHAEL S. GARDNER, moves this Court upon the 
annexed papers, for an Order vacating and setting aside the jury's 
verdict of Guilty and for a judgment of acquittal and for such 


other relief as to the Court may seem just and proper. 


Respectfully, 
— r 


rT - Pers 
Stater i. FISCHER 
Attorney for Defendant 
MICHAEL S. GARDNER 


HON. LAWRENCE W. PIERCE 


ASSISTANT U. S. ATTORNEY 
JED S. RAKOFF 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
~against- 
MEMORANDUM 
MICHAEL S. GARDNER, 


Defendant. 


The defendant respectfully moves this Court for an Orde 


vacating the judgment of conviction after trial and for a directe 


verdict pursuant to Rule 29 and for such other and further relief 


as to the Court may seem just and proper. 

The basis of this motion is that the conviction was 
against the weight of the evidence and as a result of deprivation 
of defendant's rights. 

a) The evidence of the within case as to the counts in- 
volved insofar as MICHAEL S. GARDNER, was totally insufficient to 
show that Mr. Gardner, the defendant, was actually involved and 
culpable to the extent required for conviction and the finding of 
guilt beyond a reasonable doubt. Significant and substantial ex- 


traneous and irrelevant, but prejudicial, evidence was permitted 


A 48 
Acqe Motiog 


which far outweighed any probative value to same, for instance: 
¥1) Mr. Gardner's prior two convictions; 

2) Mr. Gardner did not file income tax returns 
Since 1971; 

3) The allegation that Mr. Gardner was committing 
| marital indiscretions; 

4) The governnent's accusation that Mr. Gardner had 
been stealing money from his mother; 

5) The government's inference that Mr. Gardner's 
trip to Europe was a vacation with his wife; 

6) The government's inference that Mr. Ivanoff was 
available as a witness to defendant if he wished to prove his 


story; 


7) The government's inference that Bingham Silver 


Lead was a fraud in which Mr. Gardner was involved; 

8) The government's inference that Mr. Gardner had 
spoken to another U. S. Attorney in the Southern District, New 
York, relative to frauds involving Mr. Ivanoff; 

9) The government's implication on redirect that 


Mr. Kirby's Canadian indictment was somehow rel+ted; 
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10) The accusation that Mr. Gardner's relationship 
with Miss Braunig was somehow predicated on her getting a part in 
a Broadway show; 

11) The inference that Luzerne Trust Bank was not 
a responsible banking institution in Switzerland; 

12) The allegation that Mr. Gardner had not con- 
pleted other business deals; 

13) The inference and allegation that Mr. Gardner 
had some part in the preparation in Mr. Clements' false resume or 
had knowledge of its falsehood; 

14) The inference that Mr. Gardner represen’.ed Mr. 
Clements as a member of the House of Lords; 


15) The government's continued inference that there 


was something sinister about attorneys routinely preparing corpor- 


ate minutes; 

16) The insinuation that Mr. Gardner had forged the 
name of Lawrence Clements, among others; 

17) The use of the Lufthansa civil deposition and 
the manner in which it was used; 


18) Refusal by the Court to permit Mr. Gardner's 


acquittals to be introduced to rebut the false impression given to 
the government that Mr. Gardner was never available and the infer- 
ence that he had no interest. The government's use of these afore 
said materials over objection by defense counsel, permitted the 
jury to receive an aura of an evil man, which aura permeated the 
trial to the extent that the facts concerning each of the legiti- 
mate deals were clouded from the jury. 

b) Refusal by the Court to permit counsel to refer to 
the bill of particulars in which the government alleged that Mr. 
Gardner pocketed the money and which was clearly and convincingly 
shown to be untrue at the trial, through the government's own 
evidence. 

c) Mr. Gardner's inability to obtain witnesses because 
of hardships, such as a requirement of a waiver of Fifth Amendment 
rights. 

d) The Court's refusal to permit a competency hearing 


of the defendant, despite the fact that lay individuals and the 


Chief Psychologist of the Metropolitan Correction Center all recog 


nized mental defect in the defendant. 


e) The denial of the defendant to his right to a speedy 
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) trial which occurred as a result of the government's filing super- 
| 


ceding indictment after superceding indictment. 


WHEREFORE, defendant respectfully moves for the relief 


sought herein. 


Respectfully. submitted, 


STANLEY H. FISCHER 
Attorney for Defendant 
Office & P.O. Address 
565 Fifth Avenue 

New York, New York 10917 
(212) 490-1870 


